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LORD JUSTICE SIMON BROWN:  I will ask Morritt LJ to give the first judgment.

LORD JUSTICE MORRITT:  This is an application by Mr Khan for leave to appeal from the order of Keene J made on 25 November 1996.  The issue concerns Mr Khan's entitlement or otherwise to housing benefit.  

On 30 November 1994 he applied to the respondent, the London Borough of Hounslow, for housing benefit in respect of 154 Grove Road, Hounslow.  His application was not dealt with as expeditiously as it should have been and on 22 January 1996 Mr Khan applied for leave to apply for an order of mandamus to compel the council to consider his entitlement and to pay him if he was entitled.  Jowitt J gave leave and that application was duly commenced by notice of motion issued on 1 March 1996. 

On being served with the application the Borough of Hounslow took the view that it was able to pay Mr Khan an interim sum of £11,516 odd and so informed him.  They asked him for details of his landlords so as to ensure that they were paying the correct amount to the correct person.  Mr Khan's response on 12 April 1996 was to name as his landlord H. Singh & Co. of 17A, The Broadway, Southall. On 30 April 1996 Mr. Khan completed an application for housing benefit with that information as to his landlord.  

In the light of that information, on 25 April 1996 Mr Khan's then solicitors and the solicitor for the Borough of Hounslow signed a consent order for the withdrawal of the judicial review application.  It provided for payment of £11,516 to the landlord on account of Mr Khan's claim for housing benefit.  Mr. Khan agreed to complete his application form so that his claim could be properly determined.  

The officers of the council then undertook certain enquiries so as to verify the information they had been given and to ascertain the landlord.  They ascertained that Mr Jahanzeb was the registered proprietor of the property in question. In response to a letter from them on 8 May 1996, Mr Jahanzeb wrote to the council from 109 Avondale Road confirming to the council that he, Mr Jahanzeb had rented the house to H. Singh & Co. from 1 April 1994 and that they were authorised to collect the rent.  

When the judicial review application came before Tucker J on 11 June 1996 he made no order as it appeared to him then that the parties had reached agreement.  The agreed order was never in fact passed and entered.  But in the light of the further enquiries made by the council, on 27 June 1996 they indicated that they proposed to apply to the court for an order that the consent order be set aside.  The riposte of Mr Khan was to indicate in September that he would apply for an order against the council for payment of the outstanding rent and for damages.  

On 7 November the council applied for orders; first, that the   consent order be set aside on the ground of mistake; second, that the leave to move for judicial review given by Jowitt J to Mr Khan in February should be set aside on the ground of failure to make full and frank disclosure and, third, that the judicial review application should be dismissed.  

The evidence in support of that application consisted of affidavits of a Miss Elliott and a Mr Keech in support of the council's application.  Miss Elliott deposed to the enquiries that she had made in relation to Mr Khan's claim.  They indicated the following facts.  First, that the land registry recorded Mr Jahanzeb as being the freehold owner of the property in question, but showed his address to be 44 Bell Road, Hounslow.  However enquiries at 44 Bell Road, Hounslow indicated that they were shop premises and the occupants said that Mr Jahanzeb was either in Pakistan or elsewhere in London but either were unable or unwilling to provide any further information.  She also deposed to the fact that the premises of H Singh & Co., identified by Mr Khan in his application as being premises of his landlord, were in fact vacant.  She enquired of the address from which Mr Jahanzeb had written on 8 May, namely 109 Avondale Road, and discovered that they were unoccupied and according to the council's records never had been occupied by Mr Jahanzeb.  

Further letters sent to all possible addresses of Mr Jahanzeb requesting a meeting with him remained unanswered and enquiries of the Law Society failed to reveal any firm of solicitors called H. Singh & Co. with an address in The Broadway, Southall either at number 17A, the number given by Mr Khan, or 8A, the number given by some alternative source.  

Mr Keech's affidavit indicated that in the light of all that information the decision of the council had been taken not to pay the benefit to Mr Khan which had been agreed as the interim payment.  

The response to that application was an affirmation from Mr Singh on 19 November 1996 to the effect that in the course of his business he had rented 154 Grove Road from Mr Jahanzeb and sub-let it to Mr Khan and his wife as from 1 April 1994 for 12 months.  

The bundle of documents before the judge contained a manuscript agreement, apparently in the handwriting of the person who signed as Mr Jahanzeb, stating: "I rent my property 154 Grove Road, Hounslow, Middlesex, to Hardial Singh of 17A The Broadway, Southall, Middlesex, at a monthly rent of £550.00 from 28.3.1994 for 12 months".  It purports to bear the signature of Mr Jahanzeb as landlord and Mr Hardial Singh as the tenant.  

But at the hearing before Keene J, in answer to enquiries from the judge, counsel appearing for Mr Khan produced and submitted to the court as the original document constituting the tenancy between Mr  Jahanzeb on the one hand and Mr Singh on the other a written agreement dated 28 March 1994 on the solicitor's law stationery society limited form for a letting of furnished dwelling houses on an assured shorthold tenancy.  The judge observed that though the document was dated 28 March 1994 it was on a form which had been published not before November 1995.  

In those circumstances he stigmatised the document as being patently a false and fraudulent document because though apparently dated 28 March 1994 it was written on a form not produced until November 1995.  

Seemingly counsel appearing for Mr Khan did not know and did not draw the judge's attention to the fact that under the heading of agreement on the first page there has been typed in the words 
"Supds", which Mr Khan indicates means supersedes, then followed by the words "Informal Agreement".  At all events, it was presented to the judge by Mr Khan's counsel as being the original tenancy agreement.  

In his judgment Keene J at page 6H formulated the position in these terms: 

		"The essential position is that the London Borough of Hounslow cannot be required to pay Hardial Singh until there is proper evidence that he has an interest in 154 Grove Road such as to make him the Applicant's landlord.  The position at law, which I have sought to put very summarily there, is to be found in the provisions of the Housing Benefit (General) Regulations 1987 and in particular Rules 5, 6 and 7.  In essence they require that the Authority must be satisfied that the Applicant on benefit occupies the premises [in this case 154 Grove Road Hounslow] as his home and that there is a liability to pay rent.  There is also a provision in Regulation 7 whereby certain persons are to be treated: 

		`... as if they were not liable to make payments in respect of a dwelling-' 

	and then paragraph (b) refers to: 

		`A person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling.' 

		I am told, on behalf of the London Borough of Hounslow, and it is confirmed in the affidavits before me, that the Authority is not satisfied as to either of the matters, to which I have referred, about which it has to be satisfied under the regulations.  I have to ask myself whether that is an unreasonable position on the evidence for them to have adopted." 

Keene J then proceeded to review the evidence before him and he expressed his conclusion at page 9G in these terms: 

		"I am bound to say that I regard that as of great significance", 

that being the document which had been proffered as the original tenancy agreement.  The judge continued: 

	"It must cast the gravest doubts over the whole of the Applicant's case.  Putting it at its very lowest, it means that it is entirely unclear who is the true landlord and whether Mr Singh does have any genuine interest whatsoever in the property.  No document has been put before me which would satisfy any reasonable housing authority that Mr Singh has any interest in this particular property at Grove Road. 

		In those circumstances I can well understand that the Respondents are, in the light of these discrepancies and the fraudulent document, not satisfied of the matters referred to in the 1987 Regulations."  

Apparently Mr Khan served a notice of appeal on 26 November 1996.  A further affirmation from Mr Singh was produced in February 1997 to the effect that Mr Khan was previously uncertain as to whether he wished to appeal but now did wish to do so. Accordingly an application for leave was made to Kay J, which was refused on 10 March.  On 14 May 1997 Mr Khan applied to this court for leave to appeal and an extension of time within which to do so.  
That application first came before this court on Wednesday.  Counsel then appeared for Mr Khan and sought an adjournment on the footing that legal aid had not been granted to Mr Khan until the previous Friday and that his solicitors, H. Singh & Co., had not had a proper opportunity to instruct counsel to make the application on that day.  Accordingly it was adjourned until 10 o'clock today, Friday, so that counsel should be properly instructed.  The court enquired of counsel as to whether the solicitors instructing him were H. Singh & Co. mentioned in the papers as being Mr Khan's landlord.  On being informed that they were, the Court indicated that it was a matter of some surprise that H Singh & Co. considered that in the circumstances they were able to act for Mr Khan at all.  It was indicated that no further adjournment would be granted on account of a change of solicitors because the solicitors considered that there was a conflict of interest.  That seemingly is what happened.  

On 28th, that is to say yesterday, Hardial Singh & Co. wrote to the Registrar of Civil Appeals indicating that Mr Khan had withdrawn his instructions to them and had instructed Messrs Loomba & Co. of 102 High Street, Hounslow and had taken all his papers away.  On the same day Loomba & Co. wrote to Mr. Khan indicating that there was a substantial amount of paperwork, given the length of time the case has proceeded, and it was impossible for them to ensure proper representation by counsel this morning.  

In those circumstances when the matter was called on this morning Mr Khan's first application was for a further adjournment to enable him to be properly represented and, as he put it, to have his side of the case put.  For my part, I would not accede to that application.  This application has been outstanding since May 1997.  Legal aid was granted on Friday last.  It is merely a matter for counsel to look at the papers which have already been filed and to address argument to the court, if he can, as to why those papers indicate an arguable case such as would merit the granting of leave to appeal.  That has not been done and this matter must now be treated with some finality not least because, as I shall indicate later, there is nothing in the decision of this court which would preclude Mr Khan from making a further application for housing benefit if on further and proper evidence he can satisfy the local authority that he is indeed entitled to it.  

I propose therefore to refuse the adjournment and to consider the merits of the application which Mr Khan, on it being indicated that the adjournment would be refused, then proceeded to make.  

The grounds given in the notice of appeal which if leave were granted would be served by Mr Khan suggest that the judge asked himself the wrong question.  The point is made that doubt as to the identity of a landlord is not, in Mr Khan's submission, a sufficient reason to entitle the council to withhold the benefit.  It is submitted that the real issue which the judge did not determine was whether the applicant was a person liable to make payments in respect of the dwelling and so, subject to fulfilment of the other conditions, entitled to benefit.  

The position under the social security legislation is as follows.  Under the Social Security Contributions and Benefits Act 1992 section 130(1): 

	"A person is entitled to housing benefit if- 
	(a)	he is liable to make payments in respect of a 	dwelling in Great Britain which he occupies as his 	home;" 


Subsection (2) provides: 

	
	"In subsection (1) above, `payments in respect of a dwelling' means such payments as may be prescribed, but the power to prescribe payments does not include power...", 

and then there are two irrelevant matters.  The payments so prescribed are prescribed by the Housing Benefit (General) Regulations 1987 SI 1987 No. 1971 in Part III.  That is headed: "Payments in respect of a dwelling" and Regulation 10 provides: 

	"Subject to the following provisions of this regulation, the payments in respect of which housing benefit is payable in the form of a rent rebate or allowance are the following periodical payments which a person is liable to make in respect of the dwelling which he occupies as his home-",  

and there are then set out in lettered sub-paragraphs, (a) to (j), various different descriptions of liability which will qualify for a rent rebate or allowance.  The first of those in sub‑paragraph (a) is payment of or by way of rent.  It was under that paragraph that Mr Khan submitted his application for housing benefit in 1994.  
It seems to me to be obvious that in considering whether a person is liable to pay rent it is material to consider the terms of the agreement between him and the person to whom he says he is liable and the identity of the person to whom he says he is liable. Without knowing who the other person is and without knowing the terms of the contract between them, it cannot be said that there is a liability to pay by way of rent.  It was therefore highly material for the council to know what was the form of tenancy agreement between Mr Khan and Mr Singh whom he claimed to be his landlord.  

On the judge's view of the document proffered to him as the original tenancy, it was obviously right that he should allow the council's application and dismiss Mr Khan's application for judicial review.  But even if the counsel was wrong and the judge had been properly directed to the amendment to the top of that agreement to indicate that it superseded the earlier informal agreement, he would have been fully entitled then to have taken the view that the doubts raised by the enquiries made by Miss Elliott and the extremely informal nature of the manuscript agreement, which apparently it superseded, was such that the council could reasonably take the view that the entitlement to housing benefit had not been made out and to refuse to pay the sums of money agreed to Mr Khan.  On either view therefore an appeal from the judge's judgment is doomed to failure because the evidence before the judge quite clearly supported the position of the council that it was reasonably not satisfied that Mr Khan was a person liable to make payments in respect of a dwelling house in Great Britain as required by section 130 of the Social Security Act.  

As I indicated earlier, this conclusion does not preclude Mr Khan reapplying on proper evidence and for the London Borough then to consider his claim in the light of the merits of what that evidence may be and any further enquiries they may make.  But any appeal that Mr Khan seeks to bring against the decision of Keene J is hopeless and I would dismiss his application.  

LORD JUSTICE SIMON BROWN:  The burden of Mr Khan's arguments before us today is that he has been singularly ill-served by his lawyers in the past.  He complains bitterly of counsel's efforts on his behalf before Keene J in November 1996 and he complains too that his erstwhile solicitor's recent withdrawal from representing him in these proceedings on grounds of conflict of interest has deprived him of the opportunity of representation today.  

Had I thought that there was anything that could possibly have been said to make good this application for leave to appeal against the judgment of 25 November 1996, I might well have been persuaded to grant a further adjournment today even though when we adjourned the application for leave on Wednesday of this week we made it crystal clear that we would in no circumstances countenance any further adjournment.  As it is, however, nothing said today gives the least ground to suppose that Keene J's judgment is open to any arguable appeal; quite the contrary.  The applicant in terms accepts that on the material and arguments put before him the judge below plainly came to the right conclusion.  That is not a very promising basis for an appeal.  Nor is it open to the appellant to seek to impugn the proceedings below simply by reference to his own counsel's alleged short-comings.  

The fact here is that the apparently fraudulent agreement of 28 March 1994 was virtually an optional extra in the respondent borough's armoury in this case.  All they needed to establish to succeed in the proceedings was that they did not act perversely in declining to be satisfied, as the applicant had to satisfy them, that he was indeed under a genuine legal liability to make rental payments to a particular landlord who was genuinely entitled to receive them.  Unless and until the applicant satisfied the local authority of this he was not entitled to the housing benefits he was claiming.  As my Lord has explained, there was ample basis for the council declining to be satisfied of the applicant's claim for benefits, even putting the suggested falsity of the agreement of 28 March 1994 entirely aside.  This application must accordingly be dismissed.  

As my Lord has also explained, however this will not prevent the applicant from seeking to persuade the council afresh that he is indeed entitled to these benefits.  He would of course need more convincing evidence than he has hitherto provided and he would need to satisfy the council that he has not hitherto been seeking to mislead them.  In all this he would assuredly need the full support and assistance of his erstwhile solicitors who happen to be the very people who he says were his landlords over these years.  I offer no view as to his prospects of succeeding in any such attempt.  

The application therefore fails and is dismissed.  

Order:  Application dismissed.



